
Each year, a large number of claims arise because a
patient had a complication, poor outcome, or was dissatisfied
with the care he or she received. There are many common
allegations in such claims such as the failure to obtain
adequate informed consent, failure to perform a procedure
appropriately, failure to timely refer to a specialist, etc. While
the allegations are valid in some claims, many times the
allegations are not supported by our defense expert
reviewers, and it is determined that there was no deviation
from the standard of care. Even if the claim is eventually
dropped without payment to the claimant, the defendant
podiatrist has had to endure the stress of a claim or lawsuit
and costs have been incurred to defend the claim.

A common thread in many of these claims is that the
patient was classified by the podiatrist as a “difficult patient.”
The patient was demanding surgery that the podiatrist
did not feel comfortable performing, noncompliant,
demanding narcotics well past the time narcotics are usually
needed, etc. The podiatrist had a “bad feeling” about the
patient, but continued to try to accommodate and treat the
patient against his/her better judgment.

The following is a review of an actual closed claim that
illustrates this issue. (Please note the names of the patient
and the insured podiatrist have been changed.)

THE PATIENT

Louise Fletcher was a 40-year-old married mother of two
adult daughters. She worked as a bank teller. She first
presented to Dr. William Gaut with complaints of
persistent pain in both feet after having undergone
bilateral bunion surgery by another podiatrist five months
previously. She had a history of chronic back, knee and
shoulder pain resulting from an automobile accident;
anxiety; depression; and obsessive-compulsive disorder.

TREATMENT

Dr. Gaut initially performed an examination of the patient.
He noted pain, to even the slightest range of motion, of the
first metatarsal phalangeal joints (MPJ) bilaterally. She also
had hallux elevatus with a slight increase of temperature in
the area of the past surgery. Mrs. Fletcher was extremely
emotional during the visit and began to cry when Dr. Gaut
examined her. X-rays were taken and the bunionectomy sites
appeared to be well healed. Even though the bones were
aligned and everything appeared normal, Ms. Fletcher was
still complaining of excessive pain.

Dr. Gaut discussed possible differential diagnoses
including Complex Regional Pain Syndrome (CRPS),
degenerative joint disease, and synovitis of the joints. He
prescribed Demerol and Ultram and ordered a bone scan
and an MRI. The tests were negative for infection and
CRPS. When Mrs. Fletcher returned the following week,
she reported that the pain medication was not helping. Dr.
Gaut prescribed Oxycontin and instructed the patient to
stop taking the Demerol. He also ordered a rheumatoid
panel and other blood tests. He told Mrs. Fletcher he
wanted to avoid further surgery if possible. The following
week Mrs. Fletcher called Dr. Gaut and reported the
Oxycontin was making her sick, so he prescribed Vicodin.

Dr. Gaut continued to follow Mrs. Fletcher for chronic
pain of the right and left first MPJs. After a month of no
improvement, Dr. Gaut discussed surgery with Mrs.
Fletcher. He felt she would benefit from fusions of the MPJs.
Mrs. Fletcher did not want to have fusions and opted for
implants instead. He gave her a prescription for Vicodin for
her pain. A total implant arthroplasty of the right first MPJ
was performed three weeks later.

Mrs. Fletcher contacted Dr. Gaut the day after surgery
with complaints of pain and was prescribed Talwin. She
presented on the third post-op day for her first post-op visit.
She reported having a significant amount of pain. Dr. Gaut
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could not find any objective findings to support Mrs.
Fletcher’s complaints of pain. There was very little erythema
and inflammation and no signs of infection. He instructed
Mrs. Fletcher in range of motion exercises and prescribed
Demerol for her pain. The following day Mrs. Fletcher called
Dr. Gaut stating she could not find the prescription for
Demerol, so Dr. Gaut provided her with another prescription.

Two weeks later, Mrs. Fletcher presented to Dr.
Gaut’s office for her second post-op visit. Her sutures were
to be removed at that visit. However, she had removed the
sutures the previous week because they were pulling.
There were no signs of infection. Dr. Gaut reiterated the
need for her to continue range of motion exercises and to
wear her post-operative shoe.

At four weeks post-op, Mrs. Fletcher seemed to be
doing well, and she wanted to schedule surgery for her left
foot. Dr. Gaut tried to talk her out of the left foot surgery,
but was unsuccessful.

A left first MPJ implant was performed two weeks
later. As with her first surgery, she phoned Dr. Gaut two
days after surgery complaining of severe pain in her foot.
Dr. Gaut’s assistant went to Mrs. Fletcher’s home, viewed
her foot, and loosened the bandages. He did not see any
signs of infection.

Mrs. Fletcher presented for her first post-op visit on
the fifth post-op day. Dr. Gaut’s examination revealed very
little erythema, but a moderate amount of edema. She was
instructed to decrease her activity, but to move the toe as
much as possible.

Mrs. Fletcher returned to Dr. Gaut’s office the follow-
ing day for an unscheduled visit. She was complaining of a
great deal of pain in her left foot. Dr. Gaut examined her
and made a differential diagnosis of a hematoma. X-rays of
the left foot were taken and showed the alignment of the
bones to be normal. Mrs. Fletcher was admitted to the
hospital and scheduled for an incision and drainage. Upon
exploration of the area, Dr. Gaut found a hematoma which
he evacuated. She was discharged with post-operative
instructions to watch for signs of infection and to limit her
activity. She was also provided with prescriptions for
Demerol and Phenergan for pain management.

Mrs. Fletcher returned to Dr. Gaut for a post-op visit
one month later. She stated she was doing a lot better, but
was still having pain. She returned periodically over the
next several weeks with complaints of chronic foot pain,
left greater than right. X-rays were taken and the implants
appeared to be in correct alignment and everything was
noted to be appropriate. Dr. Gaut wanted to wait at least
six months before he performed additional surgery. He
prescribed Paxil and noted that he planned to refer Mrs.
Fletcher to a pain management specialist.

Three weeks later, Mrs. Fletcher returned to Dr.
Gaut’s office and underwent trigger point injections in
both great toes. He wrote her prescriptions for Demerol,
Tylox, and Neurontin. Six weeks later, Mrs. Fletcher
returned requesting an appointment. She complained of
severe foot pain. Dr. Gaut examined her and noted no
erythema, edema, or abnormal foot temperature. He
discussed the possibility of CRPS even though there were
no obvious signs. Dr. Gaut referred her to a pain
management specialist.

The pain management specialist’s impression was
ongoing bilateral foot and toe pain secondary to multiple
surgical procedures. He did not believe she had CRPS. He
recommended that she use Tylox and Ultram for pain
management. Regarding future surgery, he recommended
use of long acting narcotic medications for pain control.

One month later, Mrs. Fletcher underwent surgery on
her left foot by Dr. Gaut. He removed the old implant,
inserted a new implant, and removed a portion of
hypertrophied bone from the first metatarsal. Dr. Gaut
also performed a trigger point injection of the right
great toe.

Mrs. Fletcher again had a difficult post-operative
course with complaints of severe pain. Initially, Dr. Gaut
could find no objective findings to support her complaints.
However, at three weeks post-op, Mrs. Fletcher had pus
from the incision site. She was admitted to the hospital for
IV antibiotics and her infection cleared.

After she was discharged from the hospital, she asked
Dr. Gaut to perform the same surgery on her right foot.
Dr. Gaut wanted to wait on the surgery, but Mrs. Fletcher
insisted. She again presented to the hospital and Dr. Gaut
removed the old implant from her right MPJ and inserted
a new implant. She was admitted postoperatively for IV
antibiotics and pain control. During the hospitalization,
Mrs. Fletcher took the maximum amount of pain
medication, but continued to complain of severe pain.
Mrs. Fletcher was extremely upset that she could not
obtain additional pain medication and after three days, she
left against medical advice. Dr. Gaut felt Mrs. Fletcher had
developed a problem with the pain medications and
should consider rehabilitation. He offered to continue to
monitor her postoperatively as an outpatient or to refer
her to another doctor.

Mrs. Fletcher decided to continue her post-operative
care with Dr. Gaut. Her surgical site was healing
appropriately, but she continued to complain of a great
deal of pain. Dr. Gaut referred her to an orthopedic
surgeon for a second opinion. The orthopedic surgeon
thought Mrs. Fletcher would benefit from fusions of the
first MPJs. Mrs. Fletcher did not want to have fusions and
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requested another opinion. A second orthopedic surgeon
also recommended fusions which she refused. At her last
visit with Dr. Gaut, a year after her first visit, she
continued to have chronic pain in both feet. Mrs. Fletcher
cancelled her next appointment and informed Dr. Gaut’s
receptionist she would not be returning.

INJURY

Mrs. Fletcher eventually underwent a fusion of both
MPJs and continues to complain of chronic bilateral great
toe pain.

ALLEGATIONS

• Failure to obtain proper informed consent prior
to performing the joint Arthroplasty procedures;

• Performing unnecessary surgery;
• Failure to rule out CRPS prior to proceeding with

additional surgical intervention;
• Failure to allow Mrs. Fletcher to fully recover

from her first surgery prior to consideration of
the performance of subsequent procedures;

• Failure to advise Mrs. Fletcher of the nature of
her post-operative complications; and

• Failure to appropriately perform the surgeries.

OUTCOME

The discovery process yielded the following:

• Dr. Gaut did document an informed consent
discussion with Mrs. Fletcher and there was a
consent form signed by Mrs. Fletcher in her
medical record.

• The defense expert witness felt the surgeries were
necessary and performed appropriately.

• Dr. Gaut did consider CRPS prior to proceeding
with surgery and he continually watched for signs
and symptoms of CRPS. He also discussed this
possibility with Mrs. Fletcher. He did not think
Mrs. Fletcher had CRPS, and none of Mrs.
Fletcher’s subsequent treating physicians
diagnosed her with CRPS.

• While Mrs. Fletcher had five surgical procedures
within six months, the surgeries were divided
between two different feet. The first surgery was
done on the right foot and the second surgery,
performed a month later, was on the left foot.

However, there were several problems with the
defense of the case, including:

• Several surgeries were performed on an obviously
unstable patient.

• A large number and variety of narcotics were pre-
scribed, and the patient became dependent upon
the narcotics.

• Dr. Gaut delayed referring the patient to a pain
management specialist until after the second sur-
gery. Instead he attempted measures to alleviate
the patient’s pain.

Due to concerns with the defense of the case, a
decision was made to attempt to settle the case prior to
trial. A mediation was held and the case was settled for
$150,000.

What can a doctor do to reduce his or her risk of
becoming involved in a claim or lawsuit in this type
of situation?

While treatment or a particular procedure may be
indicated, not all patients are candidates for the treatment
or procedure. If in the process of taking the patient’s
initial history or in the course of treating a patient, a
patient presents with certain “red flags” (Table 1), you
might want to consider other options.

For example, if you feel the patient will not have a
good post-operative outcome based on the patient’s
history of subjective chronic pain or emotional problems
document your rationale for making that determination.
Then talk to the patient about why he/she is not a
surgical candidate and discuss other treatment options.
If a patient insists on having surgery against your
better judgment, you may refuse or refer him or her to
another doctor.

What if a patient is requesting narcotics well after the
time narcotics are usually indicated? If there is no objective
evidence that the patient needs narcotics, or the when not
indicated patient is complaining of an unusual amount or
duration of pain for which you cannot account, consider
discontinuing narcotic prescriptions and referring the
narcoticspatient to a specialist (e.g., pain management) for
further evaluation and treatment.

While you do have a duty to provide the standard
of care to your patients, you are not bound to provide
treatment against your better judgment. If you and your
patient cannot agree on a plan of treatment, consider
formally terminating your relationship with the patient.
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LEGAL NOTICE/DISCLAIMER

The information contained in this patient education tool
does not establish a standard of care, nor does it constitute
legal advice. The information is for general informational
purposes only and is written from a risk management
perspective to aid in reducing professional liability
exposure. Please review this document for applicability to your
specific practice. You are encouraged to consult with your
personal attorney for legal advice, as specific legal
requirements may vary from state to state.

SAMPLE PATIENT
EDUCATION TOOL

What is a bunion?
A bunion is a bump on the big toe side of the foot and is
actually bone. It may be red and painful whether you are
walking or resting. The first metatarsal, the large bone
located where the toe meets the foot, rotates outward and
pushes your big toe inward toward your other toes. This can
sometimes cause your toes to overlap, which causes pain.

What causes bunions?
Bunion formation runs in families, so if a parent or other
relative has a bunion, you have a higher risk of also
developing a bunion. Bunions can be irritated by friction
from ill-fitting shoes. Wearing high-heeled shoes puts
unwanted pressure on the joints of the forefoot, which can
result in painful bunions. Bunions may be caused by a
congenital anatomical deformity, flat feet, a tight Achilles
tendon, polio, or rheumatoid arthritis. Even if you develop
a bunion, it may not progress to the point where it needs
surgical correction. Nonsymptomatic bunions can some-
times be managed by appropriate shoegear and orthotics.

When choosing shoes, follow these tips:
• Judge the shoe by how it fits and feels on your

foot, not by the size marked on the shoe or the
box.

• Measure your feet regularly as you grow older.
Foot size changes with age.

• Try on shoes late in the day when your feet are at
their largest.

• Do not wear shoes that feel too tight. Do not
expect them to stretch.

• Make sure your heel fits comfortably in the shoe
with minimum slippage.

• Walk around in the shoe to make sure it fits well.

Diagnosing bunions
Diagnosis of bunions is based on physical examination, a
complete history of your symptoms, and diagnostic
studies. Diagnostic studies help the podiatrist determine
the precise nature of the deformity. He or she can
determine the extent of the problem with the big toe and
how much the second toe is involved. Your podiatrist will
assess your standing and walking to determine whether or
not your gait is affected. Your range of motion will be
tested as well, and a vascular and neurologic assessment
will also be made prior to treatment.

Conservative treatment of bunions
Before surgical correction of bunions is undertaken, the
podiatrist may treat your bunion with conservative measures.

Conservative treatment modalities may include:
• Activity modification, rest and elevation of the af-

fected foot;
• Changing to footwear that puts less pressure on

the tender area;
• Soaking the foot in warm water;
• Anti-inflammatory medications;
• Steroid injection into the area surrounding the

affected joint;
• Orthotic devices;
• Using cushioned padding in the shoes;
• Taping the foot to retain normal positioning;
• Physical therapy, including ultrasound therapy or

whirlpool baths.

Surgical correction of bunions
If nonsurgical treatment is not successful, your podiatrist
may suggest surgery. Studies show that 85-90% of patients
who have bunion surgery are satisfied with the results. The
goal of bunion surgery is not to improve the cosmetic look
of your foot. The goal of such surgery is to relieve your
pain and correct your foot deformity.

If your bunion causes foot pain that restricts your
everyday activities, you may benefit from bunion surgery.
Other indications for surgical correction include chronic
inflammation that does not improve with rest or medication.

Preparation for surgery
If you decide to have bunion surgery, your podiatrist or
your personal physician will assess your general health. If
you have a chronic illness, you may need preoperative
clearance from your treating physician. Conditions such as
diabetes, rheumatoid arthritis, or circulatory difficulties
could negatively impact your healing and could increase
postoperative pain.
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Be sure to tell your podiatrist what medications you
take regularly, including herbal or natural remedies.
Follow your podiatrist’s instructions on which medications
you should or should not stop taking before surgery.

You may or may not be required to have blood tests,
cardiac testing, chest X-ray, or urinalysis in addition to foot
X-rays or other imaging studies. You may need to get
clearance from your personal physician.

The usual surgical outcome
Most patients have a significant decrease in pain after
surgery and greatly improved alignment of the big toe. Your
outcome will depend on how severe your bunion deformity
was before surgery, your medical condition, your age, and
your compliance with postoperative instructions. In general,
there may be some degree of swelling of the foot for three
to six months following surgery.

Your podiatrist will follow you closely during this
postoperative period and recommend exercises or
physical therapy to improve foot strength and range of
motion. Depending on the extent of your condition, you
can expect a recovery period of at least six to eight weeks,
or longer. During that time you may be required to wear
a special shoe or boot, or even a cast to provide stability to
the foot. Your doctor will tell you when you can walk on
your foot again.

Risks of bunion surgery and potential
complications
Even the most minor surgical procedure has a degree of
risk. Your podiatrist will go over the most common
problems that have occurred after bunion surgery. These
include infection, recurrence of pain, nerve damage (which
could be chronic), recurrence of the bunion, poor
healing, bleeding, scarring, blood clots, or allergic
reaction. Most complications are treatable, but may
increase your recovery time. Although it is rare, you could
experience stroke, heart attack, loss of a limb, or death.

Your podiatrist will go over all these possibilities with
you so you have a full picture of what to expect. After he
or she has described these potential risks to you, you will
be asked to sign a form called an informed consent form.
Be sure to ask questions if you are uncertain about what
you are being told, and make sure your questions are
answered to your satisfaction. Your signature on this form
indicates that your questions have been answered and
you have been informed of the risks and potential
complications of bunion surgery.

Types of bunion surgery
Your podiatrist will determine which type of surgical
procedure is right for you. There are many different types
of surgical procedures for treating bunions, many of which
are named after the doctors who developed them.
Examples of these are Keller bunionectomy, McBride
technique, and Austin osteotomy. Ask your doctor to
explain the type of procedure he or she feels is best
for you.

Many bunion surgical procedures are done as
outpatients. You will be asked to arrive at the outpatient
facility one to two hours before the surgery, and can
usually go home an hour or two after the surgery. The
procedure itself will take about one hour.

The type of anesthesia used will depend on the type of
surgery done, your condition, and the anticipated length
of the surgery. Most bunionectomies are done with a local
anesthetic agent to numb the area. In some cases you may
have general anesthesia. After surgery you will go to the
recovery room. You will have one or more scars after the
surgery, depending on the type of surgery performed.

Postoperative recovery
It is important that you follow your podiatrist’s instructions
completely following the surgery. You will be following up
with visits to your podiatrist regularly for several months after
your surgery.

You should call the office immediately if you notice
any of the following:

• Fever of 101oF or higher and/or chills;
• Persistent, uncomfortable warmth or redness

around the dressing;
• Persistent or unbearable pain;
• Bloody drainage;
• Nausea and/or vomiting;
• Pain, redness, or swelling in one or both legs;
• Feeling anxious;
• Chest pain, shortness of breath, or coughing.

You will be sent home after surgery with a dressing to
hold your toe in the realigned position. You may or may
not receive a special surgical shoe to wear for some time.
You should notify your podiatrist if your dressing comes
off or gets wet, or if you notice blood or other drainage on
it. It is very important to leave the dressings in place and
not get them wet or dirty. If you have difficulty with your
dressings, call your podiatrist.
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Postoperative office visits
Ordinarily you will see your podiatrist three or four days
after surgery for a dressing change, and postoperative
X-rays may be taken at that time. About two weeks after
surgery your podiatrist will remove the stitches. Once the
stitches are removed, you may be able to bathe normally.
Be sure to ask your doctor for instructions.

Your doctor will let you know when you can start to
wear shoes, and the best type for you. You should
continue to faithfully do the exercises your podiatrist has
given you. Apply skin emollients, such as aloe vera or
vitamin E, around the healing wound as directed. Your
doctor will instruct you on when you can walk, drive, and
resume other activities.

The postoperative course varies for individuals. For
some patients, swelling may last longer and healing may

take more time than anticipated. You should try to keep
your foot elevated as much as possible immediately after
the surgery. Your doctor may instruct you to apply ice to
your foot. If so, ask him or her to provide you with specific
instructions on how to do this. You could experience some
swelling in your foot for several months following the
surgery. Contact your doctor if you have questions about
your swelling.

Exercise
Be sure to engage in the exercises your podiatrist
recommends. These exercises will help restore your range of
motion and your foot strength. Do not engage in any
strenuous or weightbearing exercises that are not
recommended by your podiatrist.
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